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Amrd Sumnazy 

1. Aztlola U.l.A denies a probationary es^loyas 
access to the grlsratteo proeeduTe to challeaga hie or her 
Bflpazatlon on the groandfl of alleged noneoBipliance with the 
proaedoree in Section 365.32 of the BLU. 

2. A dispute as to idiether or not the Postal Service's 
aoticm separating tbei amployee ooonrred daring his or hsr 
probationary pariod is aAitrable beoauae that Is a precondition 
to the applicability of Article 13.1.A. 



£.0. 



Slqram Das, Arbitrator 
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Thl. CM, arl.„ under th. 1958-2000 Hatloaal 
*^e«nt b.t««x the *«ric.n Poet.! ,..r)c.« T^ion («™a, ana 

AP«T. Th. dispute Wi^ the l»t«pr.t.tlon of Artlcl. 12 1 a 

£Si^ '*i^?' *"* dandar day.. S^ 
^oy.r Bhall hava tl« ri^ht to a,paSj, 

l^.i ^^ "^ probationary aS^ee at 
W tirna dorlog th. probatl^arj p^S^LS 
^probationary «nacy«rS[irSt b^^ 
ta^SSoT^;" J** ^ grlavanea procadLa 

latuida to aaparata an wmlor^d^^™ kh 
Prdbationary parlod f o.^i2^%Sj^ ^ 

pwiod, tha angplqyae ifill not ba eaparatad 
for prior schama falitirB. B"P««tad 

Tb. texiona .B.ert that a griaTaaoa ov« »A.tb« the 
Postal Sarviea bas actually effectuated a aeparatlon of „ 
«|ploye. durl^ m. or ber prcbatlcnary period 1. a^ieot to the 
g^avanoe-arbltratlon procedure. «ore particularly, tba tmion, 
-aln^ia tbat Section 3^5.32 of tb. ^loy.. «d ^or Relatione 
H««al («-) oets forth four procedural rerUrai^ata for 
effectuating tb. -eparatlon of a probationary a^loyee, and that 
tba Uolon «y fH. , grievance tbat eball«»g.a Whether tboa. 
aeparafelon prooeduree were followed. 
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Th. Po.t.1 s«vlce Mixxtalna that Article 12.1 cla«ly 
d«l« . pr«b*tlon«y «^loy« acca« to the griav««* procedure 
to oheia«»g. Me or her separetioa on «ty ground., l«clx«iiz^ 
-Itegod noacoi^Uace with Section 365.32 of the KM. 

tt. principle provieion. of Section 365.32 of the KLM 
cited by the Iftiione provide es followee 

365.3 Separation* - lavolontary 



365.32 Seperation-Dioqualification 
(S-Diequol) 

365 . 321 J^plicabillty 

Thla type of eeparation applies only to 
•a^oyees lAo hare not coapieted their 
probationary period, except idiere the 
separation is caused by a finding that 
oB^iloyees who have cosplated the 
probationary period bavv failed to awet 
certain oonditlona attached to their 
appointment. 



365.333 Probationary Period 

Sap««tieai-diagaaIificatioB aniet be effected 
anrlng the probationary period except u 
provided in 365.321. Action la initiated at 
any time in the probationary period idien it 
becomes apparent that the employee is 
lacking in fitness and capacity for 
efficient service. Any separation based on 
disqnaliflcation not effected during the 
probationary period, as provided in 365.321 
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•Tea thou^ thB aotloa 1b baavd on 
«M»ti.f«ctoty parfoHttaeo during the 
S!!^,**°^ ^'^^' ■"*"*= ^ •««ted as > 

* • • 

3S5.32S Mio Initiate* Action 

S^BPvlaoPB inay reoo«end aeparation- 

<Jl*iaallflc«fclon, but suab recoMndatlonB 
m-t be «f«rr*i for d«ieioa S^ 
o££lelal haWag authority to take the 
action ( 

3$5.336 Procedure in Separating 

Ifm •PPolBting of fioial deoldee to 
twainate sa ai^loyee «dio la servina a 
prctatiouaiy period dua to condition. 
«i.lasr prior to appolntnent, or b««mee 
woxK perCoxaanoa or conduct durlnc thla 
period falle to d-Don.trate fitSe « 
quaiificafcloa for continued postal 
eaploymant, the •iDploy«.ts eerviee. are 
fS"*^^ noti^nO the a^loyae In 
luting n^ Bh. or ha ie being ter«anat«l 
■ad the effective date of the action. The 
infoxwtloa la the notice regarding the 

^r"'*^^"*,""^' '"^ ■ mniBua, conalBt of 
^ jppolntlng offlelal»B oonelneion. as to 
the inade«uacloB of perforaance or conduct. 

365.327 Effective Date 

The effective date of aeparation bv 

dlaqoaliflcation most be before the end of 

the probationMy period but aay not be 

retroactively effective. The notice of 

separation aost be given to the enmloyee 

before the end of the probationary or trial 
period. 
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totiale 19 of the Hationl igraewnt provides that, 

Tho« puts of .11 handbook., wmnxul. and 
published r^atlons of th« Postal Service, 
thet dlr«,tly relate to «geo, hours, or 
working conditions, as they apply to 
ena»lPirw» covered by this *flreen»Bt, shall 
contain nothing that conflicts with this 
Agreement, and rtiall b« continued In effect 
•xeept that the Sqiloyw: .hall have the 
rlsjht to sake changes that are not 
iaconslstant with this Agreement and that 
are fair, reasonable, and equitable. This 
includes, but is not liadted to, the Postal 
Service Manual and the Z-21, TiMfcoeper's - 
Instmotions. 

notice of such proposed changes that 

ff^fS' "i'?r *^ «S". hours, or working 
conditions will be Cuzalsbed to the Ifiiimit 
the national level at least sixty (60> days 
^ior to issuance..., at the request of the 
laiion, the parties shall neet concerning 
«ueh changes. If the Onion, after the 
aaeting, believes the pn^osed changes 
violate the national Agreement (includino 
this Article) , it aay then subetib the issue 
to aihitration. . , , 

The issue in this eas. has not been addressed in a 
HaUonal Arbitration d«:i,lon. Bvidently, the only Hatlonal 
Arbitration decision dealing with Article 12.1.A is the 1985 
decision of Arbitrator Zunas in Case HO. HlC-iC-C 27351/2. In 
that case, the APITO challenged tha separation of two 
probationary enployees. The Onion alleged that the grlevants 
had been retaliated against for filing workers condensation 
claims, in violation of Article 21. and had been tha vlctl« of 
handicap dlscriaination In violation of Article 2, Arbitrator 
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Stated ( ^^ 

Article 12.11, in caear, unoaaiifi-d 
«n«.trieted, «id m e^ci^iino^^.^^,. 
^Si;;^Probatlan.xy a.^S^STri^.i'S^' 
griey«ic.-«bitratioa pxoci«s« if they «r. 

t<|n^t*i f«iaLE££-^ daring ST 
probationazy period. There i. .l^^tiy no 
contraotual baei. that would war«St . 
™<aui.ion that the Article 13.1* axeeptlon 
haa wUoation only to -Juat canaa- 
tezminatlona. «— • 

Tb«« have b«m a conaiderable nuDfljar o£ roffional 
arbitration c«.e. da ^h the ^^on- challenged the p«xport«l- 
-eparatlon of a probationary ««.loye. on variou. ground-, 
inolndins that th. ..p^«o„ ^ ^^ prpp.rly eKectuatad In 
accordance with on. or «„ of the «iqairementa of Section 
365.32 of the niM, Prior to 19«, . i.^ ^j^^ ^, ^ 
regional arbitrators ^ were presented with a dal. that a 
purported an«ratloa did not coi^ly with the cited KM 
provialon- appll«i thoae provlaiona, .v«x in caaea ^re the 
Poatal service Inaiated the grievance was not arbitrabl. under 
Artlel. 12.1.A. Prior to 1998, the Poatal Servlca never 
challenged any of the deciaion. idiich ruled In the Itaiona. favor 
on that iaaua in a court of law. 
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IfSional ArMt^tor kIIm Ibbu^I . d«i.ion La Ca.e 
Ito. M4C-4K.D 97080929 on Jbn« 16, 1998. The iPHa had filed a 
Briev«ic. chiaienging tl« .^paratloa of the grlewnt on the 
ground- that th. Poetal Servloe violated the proeedure. In 
S«tlon 365.32 of the ELM. »«« particularly, ae articulated by 
*rf)itr.tor Mllea, the Boion clal»d that the Poatal Service 
fallal to provide a -peciflc Btat«a.nt that the grievant «a 
being teralnated for a particular reaaon and that the notice of 
oaparation waa not lasued by the appointing official. Th. 
Poatal Sarvlce a«oarfd that the grievance «ae not «*itrable 
under Article 12.1,A. ihe caa. «. bifurcated, and Irbitrator 
Mile- i.«»d a deeieion holding that the qaeation of idwither the 
Poatal Service adhered to the proper ELH procedureo waa an 
acbltrable aatter. Arbitrator Miles atatadt 

There la no quaBtion that Article 12, 
Section 1 of the Agreeatent entitlea the 
Postal Service to tezmlnate pTobatl«iary 
evplqyeea prior to the e^dration of their 
probationary period. Eemvmr, Article U 
dooa not stand alona, rather it nnst be 
cra^dered in conjunotion with all other 
provisions of the Agreaaent. Thua, when 
taking aotlcnt to a^arate a probationary 
ovloyea, the Postal Serrlee oust da so in 
accordance ifith the provisions of the 
Agree»ent and the a^licable provisions 
which are contained in Sootion 365.32 of the 
BI«, This provision is every bit a part of 
the Agreement, porsnant to Article 19, as is 
Article 12, Section 1. 

The Postal Service brought an action to vacate the 
mies award in the Ifclted States District Court for the Castem 
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12 1 o, »k . ™««y to the Imgnaj. of Jrtlcle 

12.1 Of th. p„tl„. coll^ti™ b.rg,l„i^ .ar««„t. 

St.p 4 IntBrpretive di^puta. 

The IWth Circuit cc^t Of *ppaaX. i,^ ,^, 
on .ebruaxy 25, 2000 (USPS^^^jp^a. ,04 ..3a 5«., By . 2 to 1 
-iority. a« court af£i««, «» di.trict court-. Judg««t 
v-ctins the laio. award. «« court raiaefd tl« APW,.a 
«s^t that tha Hil.. .^ ^„ ^, ^,^^^ ^^^^ ^^^^^^ 

b«.™. nothing in that pro^.iou praoluda. „ axl,itr.tor frc. 
d.ta«inlng ^ther a probation«^ »pIoy.a «. «tually 
-ap«:atad in th. first place. Th. Court atatad. 

■ttack. on tha aeparation of a pwAationary 
«W^y«i ara arbitrahla contravSn^ST^ 

i^-!5,^" pwvlaiaa ara worth rapaating- 
•Tha Eo^^loyar ahall hara tha ri^t to 
a^rata from Ita ai^loy azy prSationaxy 

period end tliaaa probationary eoiployaaa 

.hall not i,a par«ittad^^2 to tS^ 

griavanea procadnra la relation thereto- 

(eUdiaal. added) . Thie languaga ia 
unqaaliJlod and adnita of no esceaption. The 
^ovl-ion aakaa no diatlnctioT^tgoa;™, 
batwatm proc^toral attaefca on eeparatlona 
and wbet«itiva challengaa. -arsweepi^ 
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^.« -in relation tlwrtto- briiig. any 
Bap««tlon-rel«ted grievance by V 
^obatloaary eupXoyee vlthln the anblt of 
th. laroMbition. m other «rd»,^Joi as 
^ S"^' ^r^^ probationary -^^, 
and the quaatioa of wparatioa, noXS^a 

»•• how the parUe. coaid have been any 
clearer In prChlbitiag every kind of 
Bapuration-reUted grievance by a 
probationary asvloyea. 

!*■ arf»itrator ruled that notidthetandina 
the clear language of Jirticle 12, tetloS 19 
aoMhov renders this utter grlovable. He 
ela^ that Article 19 incorporatae Poatal 
Service handbooks and manuals Into the 
National Agreownt, and that ELM violations 
are grievabla by pr^jationazy e^plOTees 
because ELM violations are also violations 
of the ^tlraial J^Teenent. 

This argvment, however, has no basis 
idiatsoaver in the Hational Agreemnt. Bven 
assuaing, aziguendo, that Axtiole 19 
incorporates the SLK into the Hational 
Agreen«it, there is no language either in 
the SLH or in Article 19 that even suggests 
EEH violations are griav«bla by probationary 
oplqyaes. Further, even if there were any 
hint in the zm that probationary e^loyees 
could grieve BUC vlolabionB, this hint would 
run smack into Article 12. And Article 19 
unequivocally states that Postal Service 
handbooks and manuals "shall oentaln nothing 
that conflicts with this Agreement.* 

la addition to the action It fUed to vacate the Miles 
award, the Postal Service has slnae filed similar actions to 
vacate other regional arbitration awards holding that a 
grievance that protests that a purported separation violates 
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Section 365.32 of bhe SUt 1b aAltrabls. m* Xtaioa baa 
oountarelaiaad to onEoroe thoae nnzds. Tbaum actlona In 
v»riouB United Btstee District Coorte beve been stayed (or a 
Boticm to etey has been filed), pending leeuanae of this 
National A^ltratlon deelaion. 



Initially, the UOicsie point out that Axtido 15.5.A.9 
of tbe national Agreement providoa thatt 'May dlepute as to 
arbitrabiUty nay be sn&nitted to the azbitrator and be 
detexnlned by euoh arbltirator". 

The nalons contend thnt Article 12,1.A Bust be 
Interpreted In the context of the eeparation proeeduree eat 
forth in Postal Service Uannale and BegulatlonB, since at least 
the 1950»B the Poetal Seryice had regulation, set forth in its 
Post Office Xumals governing the separation of probationary 
enployeas. Althougai the languaga changed slightly over the 
years, the core requlrenents for the Postal Service to ■ 
effectuate a probationary sei>arBtion always have beent (1) 
written notice, (2) by the appointing official, (3) stating, at 
a malama, the reasons for the fr»ination, (4) provided to the 
employee prior to the end of the probationary period. These 
regulations also provide that if mn eiployee is not separated 
during the probationary period, that eoployee can only be 
reiKved by following the procedures for peziument eivloyeeB, ~ 



Case 1 :06-cv-00793-RJL Document 22-6 Filed 05/1 0/2007 Page 13 of 26 



10 C98C-4Q-C 99251456 



•von if th« aatlon Is barod on uosatiBtaebory pcrfomBnce during 
feha probationuy paxiod. 

The TftiioBB BbrasB Uiat prior to adoption of Article 12 
in 1971, the Postal Serriee had to eatiefy all the regoireiBents 
for ■aparating a probatlonaxy v^loyee la order to effectuate 
Buch a eeparation. Ttw Oalone arsue that it was in thia aontext 
that they entered Into negotiations with the Poatal Service for 
the firat Katlonal Agreement in 1971, and that the language in 
the Poat Office Manual ^ovlded the basis for the parties 
agreeing to Article 12. The language in Article 12 was intended 
to operate in tanden with the separation procedures in the Post 
Office Manual, idiiob renained in effect, rtaa, there was no 
reason to include any language defining pr<d>atlonary aeparationa 
la the Rational Agreenent. The Postal Service would effectuate 
a probationary separation by foUowing the procedures in the 
Post Office Hannal. Once there was a eeparation, the language 
of Article 12 would bar challenges to that separation, idiich was 
the Festal Senrlae's central concexn. For decades after the 
firet national Agraeunt, the tbilans assert, the Postal Service 
contlmied to apply the probationary separation procedures and 
arbitrators continued to review tdiether the Postal Service had 
ooi^lied with these procedures. 

The TRolons point out that the Postal Service could 
hardly have negotiated Article 12 with the belief that Article 
19 would elialsate the separation procedures as contradictory 
language, because Article 19 did not oobe into existence until 
the second national Agreenent was negotiated in 1973. Hbreover, 
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tb. Poet^ se^ie... olaio. that th. «« pro^^ion. «e in 

!r^' '^"' ^"""'^ " " ooatrovrt., 1.^ it. pr^^^tic of 
^E« in 1978; ,*io|. ..incorpo^fd th. .•p.^tion p.oc^^ 
proviouBly Bet foreHin the PoafX K.n«l. Th, Uaioa. al„o 
-Ph«i« that the provision, of the BUI are part of the 
Official regulation- go««ing the Poetal Service, a. p^^ 
In 39 C.F.tt. tail.2 (a)(1). 

The imione cottt«id that the contra,it language euworte 
Ite interpratation. The language of article 12 1. far from 
clear, it .pea^ of the right to th. Poatal Service to separate 
e-saoyeas and the prohibition on th. right to fll. grievance, in 
relation to that ..paratlon. bat th«e i. no guidance ae to ^Aen 
a ..paration ha. occurred. Abaent language .laeriiera 
incorporated into the National 2gree»ent or pa«t practice, it 
reaeoaably could be argned that conaon erase or induatrial 
eoaaon law could be used to detetmiae the threshold ie.ua of 
idiether an uployee was separated during the pr^>atloa.ry 
period. Here, homvar, the language of the ELM and the past 
practice of the partie. .pell, oat eacactly lAat it means to 
"separate" a probationary ei^oyee. 

The Hkiions assert that SEM previsions in Section 
365.32 dearly and .pecifleally define idien a separation of a 
probationary eq^loyee occurs. These provisions have been 
speeifioally inooxporatad into the National Agreement by Article 
19 and have been in effect for at least a half century. There 
is no conflict between these provisions and Article 12, and they 
should be followed in epplyii^ that provision. 
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•Cbm Xtalons adnuutly reject the Postal Service's claim 
tluit the nbioiu' position will deprive the Post^ Service of the 
benefit of Its bargain. Bothing in the Unions' argument 
dialnishea the Postal Service's rl^t to separate probationary 
tnctloTaes during the probationary period without adberizig to the 
just cause standard. All the T^i<,i>»iiT are seeking here is a 
deeielea requlrlj^ tbe Postal Service to adhere to its own 
alnost 50-year-old regulatioa vh«i effecting the separation. 
The benefit of tbe bargain argomant also cuts both ways, the 
Ubions have negotiated just cause protecticm for all einployees 
who have not bean properly separated before the end of their 90*'' 
day of enployneat. A ruling lAicA undezBines the standaxda for 
effectuating separations dlKlnish^ this protection. 

Tbe Uloiwis aaintain that the 2000 Fourth Circuit Conrt 
of Steals decision iq^lding the vacatiz^ of the Kiles award 
Bisinterpreted the Hatl«ial Agreement. Moreover, that court did 
not have the benefit e£ the parties' negotiating history and the 
fotmdation of the Pest Office Kannal serving as a governing 
documoDt lAwn tbm parties first negotiated Article 12, The 
tXnlons also assert that the Zumas Rational Adltration Award and 
two earlier Federal Court of i^ppeal decisions cited by the 
Postal Service are not on point. Those cases merely held that 
omca a s^aratlra is effected during the probationary period, 
the basis for the separation cannot be challenged throng the 
grievance procedure even if the Ihiion alleges that the basis for 
tbe separation violated another provision of the Sational 
Agreesent. 



Case 1 :06-cv-00793-RJL Document 22-6 Filed 05/1 0/2007 Page 1 6 of 26 



13 



Q98C-40-C 99351456 



•n^rrnio^ .!„ l„«i.t t^^ ^h. p«t-1971 bargaining 
M^ry Cited ^ «« poetal B-x^c. ^. not auPPortTpI^i 
3«.lc... clal. that th. T^on. ara trying to achieve hy 
•xbitration ^t they f.ii^ to gain in nagotiation.. The 
^^ «ver «MH^t to includ. into the Hational *gxee«nt the 
ri^t to chau«^ ^th«r . e,,p««tion occurred during th. 
Prcbationaxy p«.iod. alway. baUeving it had that right by «y 
of the EM. Tl» bw^pOning propo«la the oaon. .uindtted 
eooght to .hort«i the probation^y P«iod ««1 to include j«at 
cauee dii,^„.i ,ight» «nforo«d.le in the grievance procedure, 
for probationary e^vloyeea. The Just caua. propoaala «nt to 
tha reaecm- for eeparation, not .^tbmr a eep«:ation occurred. 



gPBTMi SBRVICg posincttr 

W» Postal Service contends that ths language of 
Article I2.l.a i. « cie„ ,ad unequivocal as contract language 
can be. The probationary period is intended to be a trial 
period designed to detemine if the Initial decision to ei^loy a 
person was appropriate. The purpose of Article la.l.A is to 
allow the Postal Service to make soeh evaluations and. if 
necessary, to separate a prdbationary eiq>lpyee without beecqning 
entangled in the eooplicated and tJne -consuming procedures 
afforded to pezaanent envloyeea by Article 15 (Orievanca- 
Aiiitration Prooedure) and Article 16 (Discipline Procedure) . 
The Postal Service asserts that this right is especially 
iiawrtant in an organixation as large as the Postal Service, and 
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fr«. th. noticm of a traditional p«.oim«l o«lc., and toward a 
-y-t« ««re tha m^^rvlaor b.« inoraasad autonomy and u.aa 
.l«x«l wab-baaed application- to procaa. pa«oan1 actions 
directly. 

Tha Poatal Sapvlca -alntaina that in tha nagotiatlon 
of tba flrat Hatlonal Agraanmt in 1971, ita aagotlator. 
Inalatad that wmageawnt hava tha oaaTavoeal right to diaaiaa 
an anploraa daring tha prcaiatlonary pariod without having the 
dadaion challenged throu^ tha grievance-arbitration prooedare. 
ThlB Mas the gold pro goo for ita agreenant to shorten the 
probationary period, lAich bad been one yaer under the Postal 
Manual, to 90 days. The partlea uaaniblguoualy agreed that a 
certain claas of disputes Is not nibjaot to tha grlavanca- 
arbitration procedure. Only tba parties, by matual agreenent, 
nay change that. 

Over the years, the Postal sarvloe asserts, the Italona 
have imBuecessfully sought to ankend Article 12,1. A to secure 
prcd^atlonary an^loyees aoceas to the grievance procedure. They 
cannot gain through arbitration idiat thay could not ^In through 
nvgotlation. 

The Postal Service atates that the provisions of the 
Postal Kamial ralatlz^ to probationary s^aratlons ware In large 
part contiamed in Section 365,32 of the ELM in 1978, despite the 
negotiated language of Article 12, because they omtinue to 
apply to non-bargaining unit eiplayees. 
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«« Pctia Servlca In-l.f that Artld, X2.ua d«. 
not dl««enti.ta bat««. e»bat«tlva ^ p«>caa„^ ^^.^^ 
to .probationary ^ploya-. B^,tioa -. both .« prelude* ^ 
tha bl«U»t prchlbltiou contained la that pro^alon. it a..«:t« 
that th. fourth Circuit Court of App«x» r«oflnl..d th. U^on-. 
«g«nt £oz «hat It la .. , -bacfc door- att-i^t to obtain 
acce. for probationary aaployaea to a» grl««u,a.arbltration 
proc«tora. To alloir probationary «iployaaB accaa. to tha 
gri«r«»ce proc«aar. to challanga allagad -procedural- violation- 
of Sactlon 3S5.32 of the BIK ,««id ^pan tha flood gata. to 
griavanca. allaging violation of that and other BUI provlaiona. 
J^«rt froM aviacaratlng tha Poatal Service's bargain, paniitting 
probationMY --ploye.. to challenge the sumar in which their 
separationa ware effectuated trould render the language of 
Article 12.1.A aeanlngleaa. A. the Fourth Circuit notad, the 
Dbiona* dlatlnction betmau procedural and substantive 
challenges is a -false dichotoay-, and sflbstantlve ehallengea to 
probationary etqilDiree aeparationa can often ha formulated aa 
procedural qxmb. 

The Postal Service nalntalns that the Iftiiona' argonant 
that SLH violations are grievable violations of the national 
Agreement because Arbiole 19 incorporates the mx into the 
Agreeaent is fundamentaUy flawed and blatantly ignorea the 
plain naanlsg of Article 12.1. A, TblM argunent was flatly 
rejactad by the Fourth Circuit's dadalcn. Tft^er Article 19, 
EUC provlsiona cannot supersede the dear and unequivocal 
language of Article 12.1.A. 



, I 
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«- ^ "* ^'"^ ^'" "'"" ^^^^-^£55- 522 P 2d.2S6 

<B dr. 1991), a «.. ia ^eh tJ« «aaa g,l.v.d th. ..paratton 

Of . prob.tianary ^iay« «, ^ ^.^ ^^ ^^ ^^^ ^^^^^ 

-.|«r«t«l th. «^ioy« due to ««.^««.bl- vort-r.i.t«i injury m 
violatloo Of th. ,.d«.l E-ployees Ca,,«..tion Act (feoO «d 
po-taX «gul*Uon. l»ple«ntlng FBOl. A r^oa.1 arbitrmtor 
foond tha grl.v««, w., «i.itrabl. «d that th, Po-tal S«ylc. 
vlolat«l Artlela. 19 «d 21. Tha Court of ^«1. .«i^^ «^ 
dlatplot couxt-a ruliuff that tha artiltrator axcaadad hia 
authority under tetiola 15.4,A.6, bacauaa attid. 12.1,a danla. 
probationary «B5»loyaM -any right to raaort to griayanca ud 
axhitratlon prooadarea'.^ 

Arbitrator Zumaa In hia 1985 Hatlotial Arbitration 
dacieion likawiaa rajeetad a aijd.lar attanipt by the nnion to 
ehallenga tha aeparation of a probationary ei^loy«a on the 
grounda that it vlolatad Articles 2 and 21. Aa Arbitrator Zuaas 
daclaradt -Artida 12.1.A, in clear, ungoallfLd. unraatrlctad, 
and all-encoivaaaing language, daniaa pre3>ationaxy antployeas 
accaaa to tha griaranae-arbitration prooasa if they are 
taminatad for any reason during the probationary period." 

Finally, tha Py atal 8 e i. » i ee-explalng that the reaaon 
It doea not dlapate tha[t ^t^ee o f B^arafcieo^^t ha provided 
to a probationary eaployw withln~ 5 - 9i;-aay period is that 



Tha Poatal Service also oltea AgWP v. USPS . 94D F.2d 704 (D C 
Cir. 1991). Uthough the court In that eaae relied on Article' 
12,1.A to diaaiaa the Dhlon-s breach of ooatzaot claim, eccesa 
to the grlevance-axbltratlon procedure was not an laaue In that 
case. 
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ArblGXa 13.1.Jk d*£izias the prcAat^ioiiBxy period as 90 days. /Oiat 
ie an anforceabla eontraot provialon, unlUn tha ramaiiilng 
elamantfl in Section 365.33 oC tb» ELK cited by the Ublona that 
are asq^raedad by Article 13.1.A. 



MMDIHOS 

TlM 3000 deeiaion of tha Court of Appeals for the 
Foorth Circuit serves at tha very leaat as a sharp remiader that 
ao u^itrator Koat foena first and foremost on the language of 
the parties' agreenent. Jul explicitly stated in Article 
15.5.A.6 of the Katiooal Agreenanti 

All daaisions of azfoitrators shall be 
lladted to tha terms and provisions of this 
Agraanent, and in ao event nqr the terms and 
prorlslons of this Agreomant ba altered, 
a mend ed , or modified by an a:^itrator. 

Artiole 13.1.A grants the Postal Sarvica the 
unqualified right 'to separata fron its employ ai^ probatiOTory 
ei^l^ree at any time during the probationary period" and 
naodatas that 'these probationary esq^loyees shall not ba 
permitted access to tha grievance procadizra in relation 
thereto*. Looking solely to tha language of Article 12.A.1, I 
have to agree with tha finding of the Rmrth Circuit thatt 

This language is unqualified and admits of 
no sxc«i>tion. Tha provision makes no 
distinction idiatsoevsr between procedural 
attacks cm s^arations and sid>stantlve 
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cballrages. Xha Bwa^lng ^iras« "In 
relabioo thttr«to" brlnga mof Bepsratioa- 
related grlAvanoe by a probationaiy w^loyee 
within tbm aablt of the prohibition. 

•Xha Uoiona, of cowae, ara oorreat in aaaarting that 
«Mra nuat hara bwa a a«paration bafora the and of tha 
aqploTee^a probationary period in order for Artlela 12.1.A. to 
apply, absent ouch a avarabionj tha probationary an^loyae 
beconas a peraanent BD^loyaa and can only be diaobarged or 
Mm»ved for jnat causa In aceordanoa with Article 16. Tha 
discharge of a pemanent eaployae, in eontraat to the aeparation 
of a probationary e^loyee, is aubjoot to the grievance- 
ari)itratimi procedure. 

The nalons alao are correct in pointing out that 
Article 12 does not define idiat constitates a separation. That 
definition is provided, however, in Section 365.11 of the ZM 
which states I 

Separations are personnel aotlons that \ /< 

resnlt in eDployees* being reaoved frou tha \ ^^C 
rolls of the Postal Service. \ /^ 

Section >»St32 then goes on to provide the preeadures to be 
followed in Involuntarily aeparatlng a probationary employee. I 
agree with tha unions that theaa prOTisions of the EUl, in 
effect, are incorporated in the Hational Agreement pursuant to 
Article 19. There is nothii^ in the Hational Agreement or the 
BLM to suggest that these pravlslons do not apply to bargaining 
unit probationary ai^loyaea. These provisiottB are not in any 
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my inconaivtanb wltb Jxtlcl* 13.1.X. Bjr th* Baae tok«i, 
howttvsr* thase EUl prorlslMW do not addrass or govazn access to 
tha grlevanoa -arbitration procadnra. 

The iasus/ in nv vlaw, is not idwthar tha ELM 
provlsicms tba Hoicma raly on "ooiifllict* with Srticl* 13.1.%.. 
Tbay do not* Xha Isona, bomvar, ia i^iather Irtlda 13.1.& 
zumathalaaa praolndas a probationaxy Mi^oyaa and the nnlim froo 
griavlng that tha aiq>layea*s aaparatien. did sot eoaply in ooa or 
Bora raapacta with thoaa EUf pravialona. Or pat a difJTaxant 
way. Hfaatber SrticXa 12.1. A. pazaita a probationary anployea onA 
tba Tbion to griavs that a saparation aotim talsen by tha Postal 
Sarviee was net a "aaparation*, for purpoaaa of Artiola IS.l.A, 
bacausa tha Poatal Sarrica did not cooply in ona or nora 
raapeets with tha EUC proviaiona. 

Tba 1985 national Ari>itration daoisitti by A^itrator 
Zumas is instructive in answaring this quaation. Xt holds, as 
did tha 1991 Fifth Circuit Court of J^paals daeisiraif that a 
pr^Rtionary aivloyaa and tha Tftdon cannot rasort to the 
griavanee procadnra to ^lallanga a sq^aration an tba gnninda 
that tba saparation violated aoaa otlMr valid prorisimi of the 
national Agraemant. Vbai3, even if Article 19 incorporates 
provisimiB of Section 365.32 of the BUI into the National 



Agraooent, and even if those provisions do not conflict with 
' Article 13.1.A, tnac oobb not: provide a contractually valid 
basis coi wbicdi to disregard Article 12.1.A*s broad prohibltlcm 
on acoass to the grievance procadnra. 
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Stollarly, •v^ wceptiBg th. ttiion's contention that 
th. parties negotiated Article U.l.A in 1971 ^t^ the 1-^llcit 
«,de«t««11ng that the .««iration procedoree in the Poet Oftice 
M«mal (later inolnd^i in the BWO «mld continue to ^ly to 
the separation of prc**tionary employee., it doea not follow 
that they intended to pet-it probation«Tr ««ploy«»B to arieve 
alleged violation, of those prooeduree. The broad -weep of the 
iMignage they W^ to, in wy opini<m. coh^1« » «l«»i»3 that 
the prohibition on aceesa to the grievance procedar* appUee 
equally to onoh procedural challenges. 

Hot per»ittina a probationary e«iployee to grieve a 
procedoraX d-fect in the proceseinff of his or her separation is 
fully consistent with the evident purpose of Article 12.X.A, 
lAicb is to pexBlt the Postal Service to elect to separate a 
probationary eniiloyee before that employee attains peimaBent 
ea^loyee status irtthout having to defend its action in the 
grlevanee procedure. The unions have not eetablished a 
convincing contractual basis on ^diich to conclude that, 
notwithstanding the broad langoage in Article 12.1.A, the 
parties agreed to permit procedural attacks on soch aeparationB 
in the grievance prooedure. 

I recognize that, starting in the late 1970»e, nany 
regional ari>itratorB have applied the XLM provisions and, when 
they have found violations, have upheld grievances challenging 
the separation of prcAatlonary esa^loyees. Since Arbitrator 
Zunas' 1985 National Arbitration decision, however, there have 
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been a waibM of regional deoiitone tlat hare found Buch 
gxivranesB not to be axbitrable. 

Ky xeviev of the cases indicates that, like the 
recently vacated KileB amxd, mai^ o£ the regional decisions 
that ruled in the Obioiia' favor on aiAitrability did so on the 
basis that, as Arbitrator Hiles put it, the ZUI provieiona are 
"vresy bit a part of the Agresmsnt, pursuant to Article 19r as 
is Article 12, Section 1*> Wiat is aissisg in these decisions 
is a convlAclng analysis that gets axound the prohibition m 
aocass to the grievazue procednre set forth in Article 12.1. A. 
Even assualng that the National Agreenent reqolres the Postal 
Bervice to ooBvly with the SIM provisions — jnat as it requires 
the Postal Service not to diserininBte on the basis of handicap 
(Article 2) and not to retaliate agalnat ei^loyeas for tllinj 
workers eonqpwieatiiMi dalau (Article 21) — Article 12.1.A bars 
access to the grievance proeedore *lxi relaticm" to tbia 
si^aration of a prAatiraaxy eBfOpyee.' 

m all these oases, the individual on idiosa behalf the 
union has filed a grievance has been moved from the rolls, 
th»t !■• sgparated by an actltm talaan by the Po stal Service, 
ptherifise, there wotad have been no reason to file a grievance. 
The one issue that legitimately can be raised in a case ^diere 
the Postal Service dalas that a grievance is barred by Article 



Arbitrator Sanaa' 1985 National Arbitration decision held that 
Article 13.1.A d^iiea probationary entplayees access to the 
grievance procednre to protest that their separations violated 
Artides 2 and 21. 



» 
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12.1.&, 1« that thfi ■epaxaticm actlm did not oecor during tba 
probationary period.' Tha Postal flarvlce adaaowledgaa fchia, as 
it BOBt, beomuBtt Artlol* 12.1.X baa no ai^licatlon if tha 
g ^wration action doaa not occur during the pr obationary pariod. 
That la a fundamentally di££ar«tt immut, h^i^^^TESa^^^EJ^ 
or not tha aaparation action con^liwi with all the particular 
requlrenanta aat Corth In Section 365.32 oC the BLK. K 
ohalleoge to the validity ot the procedure* followed in 
oSfeotlng m. >«!paratl(m la barred by the broad prohibitory 
language of Article 12.1. A. 

»tor the raasoaa eat forth In this decision, X conclude 
that Article 13. 1. A denies a pibbationary employee access to the 

grievance procedure to chaUenge his or her separation on the 
anamds of alleged noncOi5»li«ice ulth the procedures In Section 
365.32 of the KLK. A dispute as to idiether or not the Postal 
Service's action aaperatlng the en^loyee occurred during his or 
her probationary period is a3i>ltrable baoanse that Is a 
precondition to tha applicability of Article 12.1. A. 



LiS^'St " ^"^ la a significant n»,fl>er of the regional 
arbitration cases involving Article 12.1. a. 
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JM&KD 



Tha grieronctt Is rasolved on thft following baelsi 

1. Artlela 13.1.A d«iitta a pz^mtionazy en^loyaa 
aoesBB to tlM grieranott proeadsre to challaaga his or her 
B^aratioD on tha groimda of allaged nonconplianca with the 
procadnres In Seotlmi 365.32 of th* BXH. 

2. X dl^uts as to idiather or not th* Postal Service's 
actlcm. saparating th» eoiplOTea oceorred during bis or her 
probationary psriod is arbitrable because that is a precondition 
to the as^icability of Article 12.1.&. 




Bhyam Car, Axbitrator 



i 



